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Lalit believes that a number of Constitutional amendments are necessary in order to consolidate and strengthen democracy and human rights. The existing democratic system has shown many limitations since independence. The Sachs Commission seems to have been set up by the MSM-MMM-PMSD Government in order to create an impression that the Government wants to increase democracy, when it is the last thing the Government is interested in. The Government has recently amended the Constitution just in order to prevent an MMM Minister from having to say where he got money from for his party's electoral campaign. This completely undemocratic move was probably felt necessary because the very election of the MSM-MMM-PMSD government would have been shown to have been illegal.

The Constitutional Amendments we propose need to be seen in their historical perspective.

Past Suppression of Rights

Between 1971 and 1976, the state of emergency suppressed many democratic rights: the right to general elections, the right to Municipal elections, to the right to strike, the right to demonstrate peacefully, freedom of the press, liberty of movement, freedom of expression. The elected government at the time had imposed a State of Emergency and had instituted a number of repressive laws, including the Public Order Act (POA) of 1970, restricting peoples' right to demonstrate peacefully and the Industrial Relations Act (IRA) of 1973, which makes practically all strikes illegal and exists unchanged till today. The State of Emergency and these extreme laws were in response to the emergence of a new political movement that had no representation in Parliament (except for one seat in Parliament through a by-election in 1970) and that was fast gaining ground.

After 1976 when the State of Emergency was removed, some of the democratic rights that had been suppressed were restored. Constitutional Amendments in 1982-83 were made so as to ensure the holding of General Elections at least every five years, and to ensure that local elections were held. The Public Order Act was replaced by the Public Gathering Act (1992), which is, in certain respects, less restrictive, but is still very restrictive. The Industrial Relations Act remains unchanged: practically all strikes have been declared illegal since the voting of this law in 1973. This has meant that the very tools that the people have needed in order to ensure that existing democratic rights of citizens are respected and to enable a struggle for the broadening of democratic rights have been culled.  

Historical gains in terms of other human rights, in particular, economic and social rights, that were made during the time of the struggle for independence and in the period after independence, have been and are being whittled away. These fundamental rights to free education and health, to food, to housing, to work, to unemployment benefits, the right to strike, to be paid fair wages, to pensions, to affordable drinking water and electricity, to basic social services and amenities – are all under threat. These fundamental economic and social rights have been inextricably linked to the struggle for independence and constitute democratic rights. Yet they are not enshrined in the Constitution.

Given the gains in terms of democratic rights made by international and national struggles of people, given that these rights have been recognised by the State of Mauritius through the adoption of UN Covenants and Conventions, and given that Mauritian peoples' civil rights have been curtailed so as to stop these gains from being enshrined,

We propose:

1. Elections at all levels

That there are a layered series of elections. The people elect the National Assembly members, they elect the Cabinet and the Cabinet elects the Prime Minister. And of course, the people who elect someone can revoke that person. So, the electorate can revoke a Member of the National Assembly by electoral petition of 50% of electors, the Members of the National Assembly can revoke the Cabinet by 50% of votes, and the Cabinet can revoke the Prime Minister by 50% of votes.

2. Communal Best Loser, Out!

The Best Loser system be de-communalised on the spot, and all race classification be made illegal, so as to remove the tendency towards unsavoury clientelism. The First Schedule of the Constitution that makes provision for the communal Best Loser system must be repealed.
3. The Right to take Part in Politics
That there be a Constitutional Right to each citizen, including government employees, to take part in active politics, and that it be declared illegal for any company or employer to prevent its employees from taking part in politics.

4. The Right to Strike

That the right to strike be enshrined in the Constitution, so that people can struggle to keep and to further extend democracy.

5. Economic and Social Rights Enshrined in Constitution

That the Economic and Social rights contained in the UN Covenant on Economic, Social and Cultural Rights that has been signed and ratified by the Government of Mauritius, be enshrined in the Constitution. This would mean that the right to work (or to unemployment benefits), to fair wages, to food, to education and health, to housing electricity and potable water, to social services and amenities and the right to unionise will be guaranteed by the Constitution.

6. Protection against Privatization

That the Constitution be amended so as to ensure protection of the environment from industrial and agricultural pollution by corporations, and protection of all beaches, public land, rivers, canals, mountains, sea, natural resources, gardens, and historical sites from privatisation. This demand is based on the universally recognised fact that ecology is vital for citizens' survival and for that of humanity as a whole, that the environment is being attacked with impunity by companies that pollute the environment, and that our heritage is threatened with privatisation.

7. Guarantee for local elections

That the right to local elections, to local democracy through Municipalities and District Councils that are run by elected Town and Village Councillors be entrenched in the Constitution. We underline that very recently, the Constitution has been amended to guarantee a Rodrigues Regional Assembly. The right to local democracy and the necessity to have this right protected by the Constitution has been recognised in the case of Rodrigues. In this context we propose that the Constitution should guarantee that:

(a) The right to local democracy that has been entrenched in the Constitution in Rodrigues should be extended to all other Districts of the Republic of Mauritius;

(b) Any elected councillor to be revocable if over 50% of registered electors in their ward sign an electoral petition to ask for the revocation of their Ward councillor(s), after the Electoral Commission verifies the petition accordingly.

(c) A guaranteed budget to be allocated to each Municipality and District Council: a budget based on the number of people living in each District/Town that comes out of the Consolidated Fund that elected councillors have full control over.

(d) Public officers have the right to be politically active in local elections, to stand for elections; and to make it Constitutionally illegal for employers to stop or hinder their employees from being politically active and from the right to stand in elections.  

8. No to Sex Discrimination

That Section 16(4)(c) of the Constitution be repealed so as to outlaw discrimination on the basis of sex in laws pertaining to marriage, divorce, inheritance, adoption, and other "personal" spheres, thus granting women full citizenship in the country. The Code Napoléon (Mauritian Civil Code) that governs marriage, divorce, and inheritance dates back to 1808 and is ridden with obsolete Christian fundamentalist concepts that are diametrically opposed to the concept of modern human rights for women, and that, in turn encourage further neo-fundamentalist “demands” from anti-women forces. Democratic rights for women must be guaranteed by the Constitution in all spheres, including those deemed "personal" in the past. Matrimonial laws are antiquated and incompatible with the concept of human rights for women.

9. No to Race Discrimination

That the Constitution of Mauritius be amended to ensure that there be no discrimination, including discrimination on the basis of community or race in employment whether in the public or private sector.

10. No to police state laws 

That the Constitution be amended to prevent Mauritius from becoming a police State. Lalit has three specific proposals to make in this respect: 

a) That the Constitution be amended so as to prevent repressive laws such as the Public Security Act (fortunately not ever proclaimed) or a similar law under the cloak of anti-"terrorist" measures, from being instituted. 
The Public Security Act (PSA) infringes fundamental human rights to free association, to freedom of movement, and freedom of expression, as well as infringing the right to protection of privacy and protection from arbitrary arrest and search, and the right to a fair trial.

Under the PSA, any police officer from the rank of Assistant Superintendant upwards can arrest and detain people without any warrant, if he suspects that they are about to commit an offence; Organisations who are suspected of using "violence for political ends", violence, which in this law includes "putting any section of the public in fear", can be banned on an ex-parte application from the Commissioner of the Police. People who are active in a banned organisation and anyone who is concerned with arrangement for this organisation to get money, or property gets not less than 5 years of prison. (Section 3);

Ten people or more whose conduct is "likely to be prejudicial to public safety or public order or to cause a person of reasonable firmness to fear for his personal safety" gets not less than 5 years of prison (Section 5). Anyone present at the scene who does not have a "reasonable excuse" for being there risks up to 2 years imprisonment (Section 6).  

Section 3(4) of the PSA compels every citizen to become a police informer. Anyone, whether journalist or doctor, who "fails to disclose" information to a police officer any act or "fact" which comes to his knowledge about a banned organisation and people supporting it, gets a minimum of 5 years imprisonment.

The law sets out minimum sentences forcing the judiciary to give draconian sentences of 3 years, 5 years, ten years, depending on the section infringed. It also makes provision for in camera Court hearings.

The Public Security Act was voted by the preceding government, and assented to by the President, but because of public outcry, was not proclaimed. It can be still proclaimed at any time. Or a re-hashed version of the PSA presented in the Anti-Terrorist Bill that is being prepared by the government.

b) That the Constitutional amendments to Section 3 and 10 voted in the year 2000 to permit the police to detain people incommunicado for 36 hours be repealed. Already, the voting of this law has prepared the ground to allow government to extend 36 hour incommunicado provision to people "suspected" of being terrorists under the Anti-Terrorism Bill being proposed by the government, according to press reports.  

c) That the Constitution be amended to set up an independent Director of Public Prosecutions of Police Officers responsible for investigating cases against police officers, including those involving violations of human rights. 

President to protect human rights

11. That the only new power that needs to be granted to the President is the power to protect human rights from infringement by the elected government.

LALIT

15th January, 2002

