LALIT reports the Mauritian Government to the Human Rights Committee Under  the Covenant on Civil and Political Rights

Lalit

153 Main Road, Grand River North West,

Port Louis, Republic of Mauritius.

e-mail: lalmel@intnet.mu, Tel/fax 230 208 5551 or 230 208 2132

8th March, 2002

The Secretary

Human Rights Committee Under  the Covenant on Civil and Political Rights

Geneva

Dear Sir/Madam,

Government of Mauritius Report to the Committee:  Overdue

Our formal submission to the Committee on the Mauritian’s state’s recent trend:

1. Prevention of Terrorism Act with its two Constitutional amendments (January, 2002); 

2. Public Security Act (January, 2000)
3. Dangerous Drugs Act (Dec. 2000) with its two concomitant Constitutional amendments (2000)

4. Police violence, brutality and torture, and deaths in detention in Mauritius. 

1. As the Committee is aware the state of Mauritius is a signatory to the International Covenant on Civil and Political Rights, and has thus under Article 40 of the Covenant undertaken to submit reports on the measures they have adopted which give effect to the rights recognized by the Covenant and on the progress made in the enjoyment of these rights.

We believe that the Government of Mauritius has been requested by the Human Rights Committee to submit its Report to the UN Secretary General, and that the Government has not done so.

2. We believe that the Mauritian state has, through at least the three abovementioned new laws (or clusters of laws), started a process of decreasing protection against human rights abuses. The Dangerous Drugs Act and the Prevention of Terrorism Act are both pieces of legislation brought in by the present regime (MSM-MMM-PMSD led by Sir A. Jugnauth and Mr. P. Bé renger), whereas the Public Security Act was brought in by the last Labour Government (led by Mr. N Ramgoolam) and has not been repealed by the present government, despite promises to do so.

3. We write to you because to date NONE of these laws, which have been voted in the National Assembly and assented to, has yet been proclaimed.

This non-proclamation has come about as a direct result of sustained and widespread opposition to the laws. (Although there is also the question of the Government not having put in place the infra-structure for video-recordings of detainees. In this context, in passing, we should point out that it is not human rights activists who have called for video-filming, but the state wishes to use it as proof that there are not human rights abuses. We would prefer there not to be the abuses.)

In the case of the Prevention of Terrorism law, the President of the Republic, resigned on 15th February, 2002, rather than give his assent to the law. He said it was for reasons of “human rights” and “sovereignty” that he had refused assent. The Vice President replaced him, and he also, a few days later, resigned after refusing assent. The strange phenomenon then occurred of the Chief Justice (the Constitution says he is interim in cases of such a vacuum) stepping in and actually signing, thus corroding the “separation of powers” principle, as well as assenting to a law widely criticized as being against human rights. So, we had four presidents in the course of 10 days.

The opposition to the laws has been extremely wide. In the case of the recent Prevention of Terrorism law, the opposition that created the political space for the Presidents to resign in this way included:  The Bar Council, the Head of the Department of Law at the University of Mauritius, human rights lawyers, the entire trade union movement, which together with us in the LALIT movement, the women’s movement, cultural groups, all the main editorialists in the country’s Press, as well as religious groups, including the powerful Catholic Church newspaper, La Vie Catholique.

Your comments, after calling in the Mauritian Government to report to you, could thus, when coupled with this wide opposition, perhaps really help to prevent the slide from a fairly democratic society to a dictatorship. 

We wish to put on record that the above legislation represents the putting in place of a virtual State of Emergency. This is in direct contravention of Article 4. The Government has not given any proof of their being any need for derogations of human rights, nor has it informed either the Secretary General of the UN nor the other signatories of the Covenant.

4. We also wish to point out that the Mauritian state has seen a gradual worsening of the record of the police, in respect of human rights abuses. We believe that the state of Mauritius is not respecting its commitments under Article 6 and 7 of the Covenant. The death while in police custody of Mauritius’s most popular musician, Kaya, in February, 1999 led to the worst rioting in the history of the country. As the UN Universal Declaration puts it: “…  it is essential, if man is not to be compelled to have recourse, as a last resort, to rebellion against tyranny and oppression, that human rights should be protected by the rule of law.” 

The new laws represent a drift towards tyranny and oppression. Any legislation which increases the powers of the police relative to the individual in the existing circumstances of extreme abuses by the police, will inevitably increase the level of institutionalized violence, and further increase tyranny and oppression.

We thus enclose for your perusal the following documents to help you consider the Report of the Mauritian state:

Four dossiers, one on each law or cluster of laws, containing:

1.
A Copy of the legislation.

2.
Copies of criticisms of these laws from the human rights perspective.

3.
Copies, especially in the case of the most recent law, of press cuttings and editorials.

And a fourth dossier on the question of police brutality and deaths in detention in Mauritius. The numbers of deaths in detention should be compared with the population of the country which is 1.2 million (one point two million).

We hope that your committee will contribute towards a very dynamic attempt in Mauritius to prevent further human rights abuses.

Yours sincerely,

Alain Ah-Vee

for LALIT

LALIT’s submission to the UN Committee of  Human Rights

INFRINGEMENTS OF THE COVENANT

by the Prevention of Terrorism Act and its related 
Constitutional Amendments 

Article 1

Violations of Sovereignty

One of the reasons given by the President of the Republic for his refusal to give “assent” to the Prevention of Terrorism Bill and for his resignation on 15th February, 2002,  was his concerns about sovereignty being infringed.

We believe that his concerns are reasonable. There are sections of the POT Act which reduce the Mauritian government to a “semi-colonial” relationship with other states, or even their “agencies”.

Section 18 (1) compels the Minister of Foreign Affairs in Mauritius to comply with a “request” from “a foreign State” for assistance in the investigation or prosecution of an offense related to terrorism, thus violating Article 1 of the Covenant, an article which protects the rights of a people to freely determine their political status and pursue their social development. The wording of the POT Act permits no refusal on the part of the Mauritian Minister, but only an explanation or excuse for any delay in acquiescing in the demand.

There is no reciprocity in this legislation, as there might be in a mutual agreement, but merely the concession of Mauritian sovereignty. The legislation also leads to grave inroads into principles relating to the admissibility of evidence.  For authentification of any document (emanating from foreign states), it suffices that “it purports to be signed or certified by a Judge, Magistrate or officer in or of a foreign State.” (Section 20, our emphasis).

Section 10 of the law also permits a Mauritian Minister to declare any person, including any Mauritian, a “suspected international terrorist” on the grounds, inter alia, that “the person is considered as a person involved in terrorist acts by such State or other organization as the Minister may approve.” [Section 10 (1) (c).] This means, we fear, that an organization such as the Central Intelligence Agency of the USA could inform the Minister in Mauritius that “Mr. x”, a Mauritian or non-Mauritian, is considered to have been involved in terrorists acts, and the Mauritian Minister can declare the person or a whole group to be a “proscribed organization”.  (Section 10 (5) reads: “Reference in this Act to a proscribed organization shall be deemed to include reference to an international terrorist group, and, whenever applicable, to a suspected international terrorist.” 

Social Background

We would like, in conclusion on this section about the dangers the legislation poses for sovereignty and self-determination, to mention the political background to these clauses: the clauses purport to constitute a kind of “proof” that Mauritius, as a state, submits to the United States “foreign policy”, so that the Mauritian state can benefit under the African Growth and Opporunities Act passed by the USA Congress. This piece of US legislation includes an “extra-territorial” component, whereby the US controls the policies of other countries who want access to its markets, markets which are otherwise firmly closed. 

What the POT Act does is to directly limit the right to “freely determine our political status” relative to another state.

Article 2

The right to legal remedies

Section 24(8) of the POT Act directly infringes Article 2 when it specifically prevents victims from having access to a civil or criminal remedy.

Article 4

State of Emergency?
The laws recently passed by the Government amount to the instoration of a permanent state of emergency. However, the Mauritian Government has no real arguments about any “public emergency” existing. It argues that there is, in fact, a terrorist threat. We, and all thinking people, question this. Even the Government, in its promotion of the tourist industry, advertises Mauritius as a “terrorist-free niche”.

The Government does, however, quote a case of a shoot-out between tough agents of government and other parties in 1996 on the eve of a Municipal Election (the Gorah Issac Street case) which is not terrorism. They have quoted the burning down in 1999 of a Casino (this happened when an armed robbery was in process and a group of football supporters coming home from a game where the referee had given a last-minute decision that they contested, and they ended up attacking the same Casino that was being robbed). This was also not terrorism. They quoted the February 1999 mass riots when people were angry about the death in police custody of a famous musician. This was not in any way “terrorism”. They have also mentioned the case of the false alarm spread in December, 2001 by the government itself that someone had put a dangerous insecticide into a cargo of sugar being exported in the ship MS Nisha. If there was any terrorism involved it was the rumour spread by government, and widely believed to have been invented in order to help justify the law that was imminent at the time.

There is no emergency that justifies the kind of law that has been passed. 

We are not aware of the Mauritian State having informed the Secretary General of the UN nor any of the other states that are signatories of the derogations it has made. (Article 4 (3)0}

Article 9
Arbitrary arrest and 
detention
Section 24(1) and 27(1) of the Prevention of Terrorism Act represent a violation of Article 9 and of the Covenant. Article 9(1) states that “Everyone has the right to liberty and security of  the person. No one shall be subjected to arbitrary arrest or detention… .” Under Section 27(1) of the POT Act, any police officer from the rank of Superintendent upwards can arrest and detain a person without warrant, if he suspects that person of having committed any offence under this Act. Section 27(1) of the POT Act seems to mean is that anyone who is only a suspect under this law can be arrested and detained for 36 hours in police custody. What it means is that any person who has been falsely denounced by a political rival or by a spiteful neighbour or who is a victim of  “invented” allegations related to terrorist acts or hypothetical terrorist acts, as it is often the case with other allegations in Mauritius, can find him/herself arrested and detained for 36 hours incommunicado without having access to a lawyer or his/her family. 

The Prevention of Terrorism (Denial of Bail) Act and the Constitutional Amendment that accompanies it, goes even further in attacking the liberty of the person in denying the right to bail to an arrested or detained person. Its Explanatory Memorandum states that “The object of this Act is to specify the offences under the Prevention of Terrorism Act 2002 in relation to which an arrested person or detained person will not be admitted to bail in certain circumstances.” In section (3), “Prescribed offences”, it states that “For the purposes of section 5(3A) (b) of the Constitution, the offences related to terrorism in respect of which an arrested or detained person shall not be admitted to bail under section 5(3A) (a) of the Constitution shall be the offences under sections 3,4,5,6,7,11 12, 14 and 15 of the principle Act.” This represents clearly a violation of Article 9(3) of the Covenant: “Anyone arrested or detained on a criminal charge shall be brought promptly before a judge or other officer authorized by law to exercise judicial power and shall be entitled to trial within a reasonable time or to release.” The terms “promptly” and “within a reasonable time” used in this section indicate the safeguards to be respected in case of arrest and detention. In addition this same Article further specifies that “It shall not be the general rule that persons awaiting trial shall be detained in custody…”. Furthermore, Article 9(4) states: “Anyone who is deprived of his liberty by arrest or detention shall be entitled to take proceedings before a court, in order that that court may decide without delay on the lawfulness of his detention and order his release if the detention is not lawful.”

It is worth noting that Government is giving arbitrary powers to the police under the POT Act at the same time that Ministers are calling the Mauritian Police corrupt. More worrying is the negative record of cases brutality on detainees by the police. Lalit compiled a list of some 37 cases of deaths in police custody during the last 30 years. Last year there was a series of cases of police brutality reported in Curepipe which lead to the transfer of the Police inspector in charge of the Curepipe Investigating unit.

Under section 24 of the POT Act, a Superintendent of Police is given excessive powers to enter and search the house of a person suspected under this Act without warrant. 

Section 24(8) of the POT Act goes even further in protecting the police force against any prosecutions police officers responsible for any injuries or deaths under this Act. Section 24(8) states that “A police officer who uses such force as may be necessary for any purpose, in accordance with this Act, shall not be liable, in any criminal or civil proceedings, for having, by the use of force, caused injury or death to any person or damage to or loss of any property.” This is a violation of Article 9(5) which stipulates that: “Anyone who has been the victim of unlawful arrest or detention shall have an enforceable right to compensation”, as well as of Article 2(3).

Article 14  

Fair and public hearing, Innocent until proven guilty
Section 4 of the Prevention of Terrorism Act permits that a Judge in Chambers on the basis of an ex parte application made by the Commissioner of Police declare any association of 2 persons or more a "proscribed organisation". Prior to this proscribing, there is no opportunity afforded the “accused” people to reply:  their human rights are just removed on the basis of the suspicions of a police officer.

In particular, Section (4) of the Prevention of Terrorism Act:
(1) Does not provide for a "fair and public hearing" to determine whether the association has engaged in participation or collaboration in an act of terrorism or promotion, encouragement, or exhortation of others to commit a terrorist act, or setting up or pursuing a terrorist act  and is thus in violation of Article 14(1) of the Covenant. The POT Act does not state that the association must have been proven guilty by a competent, independent and impartial tribunal, as stipulated in Article 14 (1).

(2) The 2 or more persons accused of “associating” for the purposes outlined in the POT Act, are effectively denied the right to be presumed innocent until proven guilty. This is in infringement of Article 14(2) of the Covenant.

(3) The persons accused of “associating” are effectively denied minimum guarantees as outlined in Article 14(3) of the Covenant in the determination of charges against them.

(4) The Order is thus granted “ex parte”, and it cancels someone’s fundamental rights.

Once an organisation is proscribed, it can no longer meet to take decisions; it cannot function legally. The Association can no longer lawfully meet to take a decision. Members are liable to arrest. Strangely however, under Section 4(6)(a) and (b), the proscribed organization, although no longer a legal entity, can supposedly make some kind of “appeal” against the Order.

Section 10 of the Prevention of Terrorism Act allows the Minister responsible for national security to declare any person, citizen or non-citizen, an "international terrorist". The Minister can in the same way declare a group an "international terrorist group". There is no "fair and public hearing by a competent, independent and impartial tribunal established by law" (Article 14(1) of the Covenant).

The person or group is presumed guilty by the Minister on the basis of "suspicion" that this person is or has been involved in "acts of terrorism", is part of or has "links" with an "international terrorist group", is considered "terrorist" by any UN Security Council resolution or European Union or just considered a "terrorist" by any State or other organisation approved by the Minister. Article 14(2) of the Covenant clearly states that everyone charged with a criminal offence shall have the right to be presumed innocent until proved guilty according to law.  

The person accused of being an "international terrorist" by the Minister is given none of the minimum guarantees outlined in Article 14(3) of the Covenant.

 There is no procedure for juvenile persons "as will take account of their age and the desirability of promoting their rehabilitation" (Article 14(4) of the Covenant).

Once a person or group is declared an "international terrorist" or "international terrorist group" by Ministerial decree, the person or group has the same status as a "proscribed organisation" (Section 10(5) of the Act).

Section 29 (3) of the Act expressly permits the Magistrate to exclude everyone from the Court, on the mere application, without any rebuttal of the Director of Public Prosecutions. This means that effectively there is not a free and fair hearing.

Article 17
The right to privacy
Enter and search

Section 24 of the Act allows a police officer from the rank of Superintendent of Police upwards, to enter and search any premises or place, search any person, any vehicle, vessel, aircraft, without a Magistrate's warrant if he thinks an offence under this Act is "likely" to be committed. The Section states that such a police officer does not have to obtain a Magistrate's warrant if he judges that there is an urgent situation where delay "may be" prejudicial to "public safety or public order". So, the police can use this pretext to infringe the privacy (Article 17(1) of the Covenant) of anyone who does not agree with government policy. This could actually happen if a political party agent gives an "information" to the police that a person of an adversary political party is about to commit an "act of terrorism"; or if an employer's agent files a complaint to police that trade union delegates are about to launch strike action which could lead to "major economic loss"; or if a peaceful demonstration is to be held against government policy or policy of an international organisation and an agent of the party in power files a complaint to the police that the organisers of this demonstration are planning a "terrorist act" in this demonstration.

Telephone tapping, opening electronic and other mail

The Minister responsible for national security can direct a communication service provider (which includes telephone, fax, internet/e-mail services, postal services, and may include anyone who provides an information or communication service) to intercept messages, mail, correspondence of a person under Section 25 of the Act. This happens without the knowledge of the person whose correspondence is tampered with. The Minister does not have to apply to Court for surveillance of a person's mail, messages, telephone conversations or faxes. The Minister can therefore arbitrarily direct that communications of a person, whether a press reporter, journalist, member of an adversary political party, human rights activist, trade union, be under surveillance. This Section clearly contravenes Article 17 (1) of the Covenant which states that no one shall be subjected to arbitrary interference with his privacy, family, home or correspondence. 
Compulsory informers

Section (8) of the Act compels everyone to become a police informant, and to inform on other peoples’ lives. The definition of "act of terrorism" is so broad as to encompass any political action that challenges a government policy or that of an international organisation, any workers' strike that could interfere with the supply of water or electricity, or any strike that "destabilizes" the economy of a country. A person would then supposedly “have to” report to the police the contents of private members-only trade union meetings where strike-action is being considered, internal political meetings where government or international organisation policies are debated in such a way as to influence them politically, or even private conversations overheard on the street in the neighbourhood by persons who wish to influence a government or international organisation's policy. 

Press reporters, people in the media who obtain information about an "act of terrorism" which can be almost anything under the sun as defined in the Act, would then have to rush to the police station, report such information to police, reveal their source(s) of information. This will also seriously infringe Article (19). Priests who obtain such information in the confessional are also expected to become police informers. Failure to disclose such information to a police officer at a police station "as soon as reasonably practicable" constitutes an offence. The only persons who are not expected to become police informants are law practitioners.

Once a person is charged by police, s/he is considered guilty of the offence. The person has to prove that s/he had a "reasonable" excuse for this disclosure, or did not know that this disclosure would affect the investigation. So the person is presumed guilty, until proven innocent by law. This is clearly to Article 14 (2) of the Covenant.

This section means that people will be subjected to arbitrary interference with their privacy, guaranteed in Article 17(1) of the Covenant.

Requests from abroad for information
Section 18 of the Prevention of Terrorism Act makes it obligatory for the Minister responsible for national security to comply with a request for assistance in the investigation of an offence related to "terrorism". Thus if any foreign State makes a request for information about any person suspected of an offence related to "terrorism", be it information about his bank accounts, his whereabouts, his occupations, his work, a report on correspondence received by him or e-mail messages, or telephone calls (the Minister can actually direct "communication service providers" in this respect under Section 25 of the Act), the Minister is bound by the Act to comply with the request. This is in direct contravention of Article 17 of the Covenant which clearly states that no one shall be subjected to arbitrary or unlawful interference with his privacy, family, home or correspondence.

Article 19 
Free Expression
Article 19(2 )of the Covenant states that "Everyone shall have the right to freedom of expression; this right shall include freedom to seek, receive and impart information and ideas of all kinds, regardless of frontiers, either orally, in writing or in print, in the form of art, or through any other media of his choice.” 

Instilling a fear of meetings

Section (5) of the Prevention of Terrorism Act impedes persons from seeking and receiving information and ideas of all kinds, by making people afraid to seek information from meetings. 

The definition of an act of Terrorism in Section 3 of the POT Act is both vague and all-inclusive of a number of kinds of actions, and this could discourage someone from getting access to information.

In practice, it is impossible for any person who arranges, manages, participates, facilitates or even attends a meeting to predict what exactly will be said in this meeting.

People know that this is true, and this knowledge will further discourage people from seeking information.

A person may know that an association or an individual wishes to "influence a government or an international organisation" (Section 3 (2) (b)(iv) or even campaign for "a government or an international organisation to perform or abstain from performing any act". Such opinions and actions are normal features of a democratic society. A person may wish to seek and receive information about why an individual or an association holds such ideas and may attend or assist in the organisation of a meeting to seek and receive such information and ideas. This is also a normal feature of democratic society. A person may know that an association wishes to influence a government or international organisation, or campaign for a government or international organisation to perform or abstain from performing any act, or is campaigning to support a strike in the water or power sectors which could disrupt or interfere with the supply of water or power. A person will generally not know until s/he has attended the meeting whether this association intends to engage in acts defined in all three sub-sections 3(2)(a) (b) and (c) of the Prevention of Terrorism Act, or "further the objectives of a proscribed organisation". By then it is too late, because s/he will have been arrested.

The effect of Section 5 of the Act would be to discourage a person from "holding opinions without interference" (Article 19 (1) of the Covenant) and seeking or receiving information and ideas through meetings in case they are prosecuted for attending, participating in, organising, facilitating or assisting the organisation of "terrorist" meetings (Article 19 (2) of the Covenant).

Opinions in relation to bannings under the POT Act

Let us turn to Section (6) of the Act: 

It means that:

· any person who expresses disagreement with the proscribing of an association commits an offence under this Act;

· any person who offers "moral assistance" to a proscribed association that wishes to lawfully challenge that it be proscribed, commits an offense;

· any person who supports a cause considered as being "terrorist" by the Minister responsible for national security, or by any State or other organisation as the Minister may approve, be it a legitimate cause such as a cause for the desalinization of a country, or against illegal occupation of a country by another State, or against military dictatorship, shall commit an offense;

This Section obstructs the right to hold opinions, to freedom of expression, and freedom to seek and receive ideas (Article 19 (1) and (2) of the Covenant).   

Secrecy around Court Procedures
Section 9 of the Prevention of Terrorism Act makes it difficult for persons - be it family of the accused to press reporters, to make public any information that is linked to a "terrorist" investigation. The police can charge persons who disclose such information with "obstructing" the investigation. This means that such persons lose the freedom of expression and are no longer free to "impart information and ideas of all kinds" to others (Article 19 (2)).

Article 22
Freedom of Association

Fear instilled against associating and meeting
Freedom to join associations will be severely hampered by the POT Law. It will be equivalent to a reign of terror. How can ordinary citizens be expected to understand what is and what is not “an offense” under, for example, Section 3 of the Act, which defines terrorism as an act which includes an element of (a) PLUS (b) PLUS (c). 

As it reads, it seems very easy for an act to satisfy the first criterion, i.e.  (a). The words “seriously damage a country or an international organization” seem to refer to “reputations” as much as to physical damage. In the present world situation, one can only think of the “serious damage” done to the WTO and its reputation by the very lively democratic demonstrations held in Seattle in December, 1999. But, it is not easy to know exactly what (a) means. Obviously “a country” seems to refer to acts against or words against an Embassy of a country.

Satisfying (b) is even more easy. It includes the hold-all phrase “otherwise influence such government, or international organization.”

Satisfying (c) is the most difficult. However, the wording also makes participation in a peaceful meeting quite difficult, because there may at any time be an isolated act within a larger meeting or peaceful march.(c) can include such an isolated act, because it reads “involves attacks upon the physical integrity of a person”.

Bannings

Section 4 directly infringes freedom of association by permitting ex parte bannings of associations.

Ministerial decrees
In addition Section 10 gives the Minister of the Interior power to declare someone an “international terrorist” on the mere allegation from an agency of another country. This person can then be treated as if s/he were a  “proscribed organization”.

